INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 02-M-1662 (MJW)

ROBERT HUNTSMAN and CLEAN FLICKS

OF COLORADO, L.L.C,,

Plaintiffs

V.

STEVEN SODERBERGH, ROBERT ALTMAN, MICHAEL APTED, TAYLOR HACKFORD,
CURTIS HANSON, NORMAN JEWISON, JOHN LANDIS, MICHAEL MANN, PHILLIP
NOYCE, BRAD SILBERLING, BETTY THOMAS, IRWIN WINKLER, MARTIN
SCORSESE, STEVEN SPIELBERG, ROBERT REDFORD and SYDNEY POLLACK,

Defendants.

DIRECTORSGUILD OF AMERICA’'SMOTION FOR LEAVE TO INTERVENE

Pursuant to Rule 24 of the Federa Rules of Civil Procedure, Proposed Defendant-
I+ Intervention and Counterclaimant- In-Intervention The Directors Guild of America (the
“DGA”) hereby moves the Court asfollows. (1) for leave to intervene in thisaction asa
Defendant-1n-Intervention; (2) to permit the amendment of the Answer to reflect the addition of
the DGA as a Defendant-1n-Intervention; and (3) to permit the filing of the proposed amended
Counterclaim (attached hereto as Exhibit A) to include the DGA as a Countercdlamant-1n-

Intervention.*

! That proposed Amended Counterclaim is aso contingent on the Court’ s granting of the
concurrently filed Motion For Leave to Join Third Parties as Counterdefendants.



The DGA seeks leave to intervenein this action in order to protect the interests of
more than 1,000 of the DGA’s members who direct feature films, and whose rights are infringed
by the commercia distribution of dtered versons of their works.

l.

INTRODUCTION AND FACTUAL BACKGROUND

This action arises out of the unauthorized dteration and distribution of motion
pictures directed by sixteen prominent motion picture directors (named as defendants) and other
director members of the DGA. Each of the Plaintiffs and Proposed Counterdefendants” in this
action is engaged in the commercid rentd, sde or distribution of edited versons of motion
pictures, or technology which enables the creation of unauthorized edited versons. Apparently,
certain images or diaogue in the motion pictures are not to the Plaintiffs and Proposed
Counterdefendants' liking, and they have edited these films to remove such * objectionable’
materid. Indoing so, the Plaintiffs and Proposed Counterdefendants create and commercialy
distribute unauthorized dtered versons of motion pictures, without regard for the Director
Counterclamants vison, sorytdling, and artistry.

Faintiffs filed acomplaint seeking declaratory judgment thaet, inter alia, their

conduct does not violate the Lanham Act. Defendants and the DGA strenuoudy disagree with

2 Proposed Counterdefendants Video 11, Glen Dickman, JW.D. Management Corporation,
Trilogy Studios Inc., CleanHlicks, MyCleanHicks, Family Shield Technologies, LLC, ClearPlay
Inc., Clean Cut Cinemas, Family Safe Media, EditMyMovies, Family Hix, USA L.L.C. and
Play It Clean Video are collectively referred to herein as the “ Proposed Counterdefendants,” and
the Plantiffs and Proposed Counterdefendants are collectively referred to asthe
“Counterdefendants.” The Defendant Directors have concurrently filed amotion for leave to

join the Proposed Counterdefendantsin thislitigation. The DGA will join that motion if

permitted to intervene in this action.



Paintiffs postion. The Defendants and other DGA members are inextricably associated by the
public with the films they direct. As such, Counterdefendants unauthorized conduct violates the
Lanham Act, and Sate law, by wrongly associating the Defendants and other DGA members
with dtered versons of their films.

The DGA isthe exclusve collective bargaining representative for more than
12,000 members of the entertainment industry, and among the DGA’s members are more than
1,000 feature film directors. Indeed, while the Counterdefendants conduct affects the
intellectud property rights of the Sixteen Defendants, their conduct has far-reaching effects on all
of the DGA’s other director members. For that reason, Defendants and the DGA are, concurrent
with this motion, seeking leave to bring before the Court thirteen other parties engaged in the
same conduct on avariety of counterclaims, and the DGA hereby seeks leave to intervene to
protect and vindicate the interests of dl of its members whose rights are affected by the conduct
a issueinthis case.

Accordingly, the DGA seeksto intervene in this action to protect itsinterests, and
the interests of its members, and the DGA requests that the Court permit intervention as a matter
of right pursuant to Rule 24(a)(2). Alternatively, the DGA requests that this Court use its
discretion to alow the DGA to intervene pursuant to Rule 24(b).

.

INTERVENTION BY THE DGA IN THISMATTER ISAPPROPRIATE

In the Tenth Circuit, Rule 24 traditionaly has received alibera congruction in

favor of gpplicants for intervention. See Utahns for Better Transp. v. U.S. Dept. of Transp., 295

F.3d 1111, 1115 (10th Cir. 2002) (“[o]ur court has tended to follow a somewhét liberd linein



dlowing intervention.”); Utah Ass n of Countiesv. Clinton, 255 F.3d 1246, 1249 (10th Cir.

2001) (“Thiscircuit follows ‘a somewhat liberd linein dlowing intervention.””). As s forth
below, the DGA and its members have protectable interests that would be significantly impacted
by the disposition of thiscase. Thus, intervention by the DGA in this litigation as a metter of
right iswarranted. Alterndively, the DGA respectfully submits that intervention iswell within
the Court’ s discretion under Rule 24(b), and requests that the Court exercise its discretion to
permit intervention by the DGA.

A. INTERVENTION BY THE DGA AS A MATTER OF RIGHT IS WARRANTED.

Courtsin the Tenth Circuit employ afour-part test for intervention as a matter of
right under Rule 24(a). The DGA satidfiesthisfour-part test:

The DGA’s gpplication is“timely”;
The DGA “dams an interest relating to the property or transaction which is
the subject of the action”;
The DGA'’sinterest “may as a practical matter” be“impair[ed] or
impede[d]”; and
The DGA’sinterest “is [not] adequately represented by existing parties.”

Utahns for Better Trangp., 295 F.3d at 1115 (citing Utah Ass n, 255 F.3d at 1249; and Codlition

of Arizona/New Mexico Counties for Stable Econ. Growth v. Dep't of Interior, 100 F.3d 837,

840 (10th Cir. 1996)); see dso Fed. R. Civ. P. 24(3)(2).

1. THE DGA’S APPLICATION TO INTERVENE IS TIMELY.

Because thislitigation isin itsinfancy, the DGA’s request to interveneis

menifestly timely, and no party can claim cognizable preudice from permitting the DGA to



intervene at the outset of this case. See Utah Ass'n, 255 F.3d at 1250 (finding that the district
court abused its discretion in finding intervention untimely in light of “the rdatively early stage
of the litigation and the lack of prgudice to plaintiffs flowing from the length of time between

the initiation of the proceedings and the mation to intervene’); Sanguine, Ltd. v. United States

Dep't of Interior, 736 F.2d 1416, 1418 (10th Cir. 1984) (“The timeliness of amotion to intervene

isassessed ‘in light of al the circumstances, including the length of time since the gpplicant
knew of hisinterest in the case, prejudice to the existing parties, prejudice to the gpplicant, and
the existence of any unusua circumstances.’”).

2. THE DGA HAS A PROTECTABLE INTEREST RELATING TO THE
SUBJECT OF THIS LITIGATION.

The protectable interest test is* primarily a practical guide to disposing of lawsuits
by involving as many gpparently concerned persons as is competible with efficiency and due

process.” Utahnsfor Better Transp., 295 F.3d at 1115 (citing Utah Ass'n, 255 F.3d at 1251-52;

Codition, 100 F.3d a 841). The DGA has aggnificant protectable interest in this action.

Firg, the DGA is anon-profit organization representing the interests of more than
1,000 directors, each of whom is at risk of false association with versons of films that have been
edited by one or more of the Counterdefendants. As aresult, the DGA is the only entity with
standing to pursue Lanham Act claims on behdf of dl of these directors. See, eg., Gilliamv.

American Broad. Co., 538 F.2d 14, 24 (2d Cir. 1976) (Lanham Act “properly vindicate[s] the

author’ s personal right to prevent the presentation of hiswork to the public in a distorted form.”).
Although the DGA may not have been directly injured itsdlf, its members' rights have been

infringed. See, eg., Mutation Mink Breeders Ass nv. Lou Nierenberg Corp., 23 F.R.D. 155




(S.D.N.Y. 1959) (association of mink growers had standing to chalenge mark “Normink” for
artificid mink coats).

Paintiffs have sdected only sixteen motion picture directors whose rights are
impaired by their conduct; the remaining 1,000 director members of the DGA are amilarly
Stuated, but unrepresented in this action. Indeed, the DGA arguably represents the interests of
every mgor movie director who has been, or sandsto be, affected by Plaintiffs wrongful acts.
Because the DGA represents the interests of those other numerous directors, it has a protectable
interest in the subject matter of thisaction. Indeed, rather than face the logigticd nightmare of
trying to join 1,000 individud directors as defendants to advance arguments on their own behalf
in this case, the DGA should be permitted to intervene as the representative body best able to
speak on behaf of these directors with respect to the injuries raised by the Counterdefendants
conduct. Asaresult, the DGA has an interest in protecting the rights of its members, and the
second prong of the intervention as of right test is satisfied.

3. THE DGA’S INTERESTSWILL BE SIGNIFICANTLY IMPAIRED BY THE
DISPOSITION OF THIS CASE.

If the Court disposes of the ingtant matter without permitting the DGA to
intervene, the DGA’ s ability to protect itsinterests, and the interests of its members, will be
subgantialy impaired. Such impairment of interestsis another compelling reason judtifying
intervention, particularly given the minima showing required to satisfy this prong of the

intervention standard. See Utahns for Better Trangp., 295 F.3d at 1115.

In Utahns for Better Transp., the Tenth Circuit hdd that intervention is

gppropriate when an action may impair or impede another party’s ability to protect its interests.

Seeid. (ating Naturd Res. Def. Council v. United States Nuclear Regulatory Comm’'n, 578 F.2d

6



1341, 1346 (10th Cir. 1978) (“[t]here is some vaue in having the parties before the court so that

they will be bound by the result.”)). Indeed, “the question of impairment is not separate from the

question of exigence of an interest.” Natura Res. Def. Council, 578 F.2d at 1345. “To satisfy
this ement of the intervention test, a would-be intervenor must show only that impairment of its
substantid legd interest is possible if intervention isdenied. Thisburdenisminimal.” Utah
Ass n, 255 F.3d at 1254 (citations omitted) (emphasis added).

Here, the declaratory relief sought by Plaintiffs, and the Defendants proposed
counterdams, will sgnificantly implicate, and possibly impair, the ability of the DGA to protect
the interests of its members. Thelegd questions a issue in this case directly relate to the
interests of the DGA and its membersin preventing consumer confusion regarding unauthorized
versons of directors works. Asaresult, the DGA should be permitted to intervene in this case
to establish that Plaintiffs conduct is violative of the Lanham Act. The Court’s adjudication of
this case may have a preclusive effect and will have, & a minimum, strong precedentia effect on
the DGA’s interests in protecting its members from wrongful association with unauthorized,
dtered versgons of ther films. Therefore, the third prong of the intervention as of right andyss
isaso stisfied.

4. THE DGA’S INTERESTS ARE NOT ADEQUATELY REPRESENTED.

Thereis ample indication that the DGA'’ s interests are not adequately represented
inthiscase. The United States Supreme Court has held that the requirement of inadequate
representation is satisfied, if the representation of anamed party may be inadequate. See

Trbovich v. United Mine Workers, 404 U.S. 528, 538 n.10 (1972). The Tenth Circuit has

explicitly noted that the burden of showing that a party’ sinterests are not adequately protected is



minimd. Utahns, 295 F.3d at 1117 (citing Utah Ass n, 255 F.3d at 1254; and Sanquine, 736
F.2d at 1419). Consequently, the DGA has avery low standard to satisfy in thisregard. Indeed,
“[t]he possbility that the interests of the applicant and the parties may diverge ‘ need not be

great’ in order to satisfy thisminima burden.” Utah Ass n, 255 F.3d at 1254 (citing Natura

Res. Def. Council, 578 F.2d at 1346).

Here, the DGA represents the interests of more than 1,000 directors of feature
films. None of the films crested by these directors are identical. Indeed, each feature film has
varying degrees of content that Plaintiffs and Proposed Counterdefendants could potentialy
construe as “objectionable.” Nevertheless, each DGA member who directs a feature film could
be potentidly affected by the digposition of this case. Consequently, Plaintiffs and Proposed
Counterdefendants conduct causes injury to far more than the sixteen individud directors named
as defendantsin thisaction. Similarly, the disposition of this case has implications that will
touch parties and individuds far beyond those currently named in this action. Thus, because the
requested declaratory rdief by Plaintiffs—coupled with the counterclams and injunctive relief
sought by the Counterclaimants—will impect all DGA director members, not only the Sixteen
directors named in PlaintiffS Amended Complaint, the DGA has an interest in this litigation
distinct from that of the Defendants.

Moreover, athough each of the Defendants strenuoudy objects to the Plantiffs
and Counterdefendants' conduct, those Defendants lack standing to argue the impropriety of the
dteration of any films directed by other DGA members. Conversdly, as noted above, non-profit
organizations such asthe DGA do have standing to sue on behdf of their members. See, eq.,

Mutation Mink Breeders Ass n, 23 F.R.D. a 155. Thelega and commercid interests of the




individualy named directorsin this case are only a subset of the DGA’s. Accordingly, the
Defendants representation of their own individua interests will not adequately represent those
of the DGA. Thus, thefind prong of the intervention as of right andyss adso weighsin favor of
intervention by the DGA.

Because dl four dements of the intervention as of right analysis support
intervention by the DGA, the Court should permit the DGA to intervene as amatter of right
pursuant to Rule 24(a)(2).

B. PERMISSIVE INTERVENTION OF THE DGA IN THIS CASE IS JUSTIFIED.

In the event the Court does not permit intervention as a matter of right, the DGA
submits that permissve intervention pursuant Rule 24(b) iswarranted. Rule 24(b) provides for
permissive intervention “(1) when a statute of the United States confers a conditiona right to
intervene; or (2) when an gpplicant’s claim or defense and the main action have aquestion of law
or factin common.” Battlev. Fidds, 172 F.3d 878 (10th Cir. 1999) (unpublished opinion, copy
attached hereto as Exhibit B per D.C.COLO.LCivR 7.1.D) (citing Fed. R. Civ. P. 24(b)).

Permissve intervention is amatter within the digtrict court’ s discretion. See Kaimachi R.R. Co.

v. Nat'l Mediation Bd., 986 F.2d 1341, 1345 (10th Cir. 1993).

On the first ement, because subject matter jurisdiction in this caseis based on
federal question and not diversity jurisdiction under 28 U.S.C. Section 1338(a), the DGA
satidfiesthefirg prong. See Amended Complaint, 1. Regarding the second dement, virtualy
al questions of law and fact in this case will be common to the Defendants and the DGA. As
previoudy noted, the conduct of the Plaintiffs and Proposed Counterdefendants violates the

atistic and intellectual property rights of both the Defendants and other DGA members. See



Gilliam, 538 F.2d at 24. Accordingly, the DGA respectfully requests that the Court exerciseits
discretion to permit the DGA to intervene in the action as a party-defendant and counterclaimant.
[11.

CONCLUSION

WHEREFORE, for the reasons stated above, the DGA respectfully requests that

the Court grant this Motion and permit the DGA to intervene pursuant to Rule 24.

CERTIFICATE OF COMPLIANCE WITH D.C.COLO.LCivR 7.1.A

Pursuant to Digtrict of Colorado Loca Rule 7.1.A, the DGA’s undersigned
counsel hereby certifiesthat it has conferred with Scott J. Mikulecky, Esg. of Sherman &
Howard L.L.C., counsd for Plaintiffs, who stated that Plaintiffs have no objection to the relief

sought in this Mation.

Dated this___ day of September, 2002.
Respectfully submitted,
TEMKIN WIELGA & HARDT LLP

By:

Mark Widlga

Erika Zimmer Enger

1900 Wazee Street, Suite 303
Denver, Colorado 80202
Telephone: (303) 292-4922
Facamile (303) 292-4921

10



LATHAM & WATKINS
Ernest J. Getto
Danid Scott Schecter
Catherine S. Bridge
Shannon M. Eagan
633 W. Fifth Street, Suite 4000
Los Angdes, Cdifornia 90071
Telephone: (213) 485-1234

Facsmile  (213) 891-8763

DIRECTORS GUILD OF AMERICA, INC.
Robert S. Giolito, Generd Counsdl
7920 Sunset Boulevard
Los Angdes, Cdifornia 90046
Telephone: (310) 289-2048
Facamile (310) 289-2031

Attorneys For Proposed Defendant- I+

I ntervention and Counterclaimant- I n-
Intervention The Directors Guild Of America
and Defendants and Counterclaimants Robert
Altman, Michadl Apted, Taylor Hackford,
Curtis Hanson, Norman Jewison, John Landis,
Michael Mann, Phillip Noyce, Sydney Pollack,
Robert Redford, Martin Scorsese, Brad
Siberling, Steven Soderbergh, Steven
Spidberg, Betty Thomas and Irwin Winkler
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CERTIFICATE OF SERVICE

| hereby cetify that on this 20th day of September, 2002, | served the foregoing
DIRECTORS GUILD OF AMERICA’'S MOTION FOR LEAVE TO INTERVENE to the
following addressed as follows:

Via Facamile/United States M ail (First Class/Postage Prepaid)

Scott J. Mikulecky, Esg.

Sherman & Howard L.L.C.

90 South Cascade Avenue, Suite 1500
Colorado Springs, CO 80903

Fax: (719) 635-4576

ViaHand Ddivery

David N. Schachter, Esq.
Sherman & Howard L.L.C.
633 17" Street, Suite 3000
Denver, Colorado 80202
Fax: (303) 298-0940

Linda Bishop
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